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1 INTRODUCTION

On 23 May 2012, the NSW
Government introduced the Inspector
of Custodial Services Bill 2012 (the

2012 Bill). The Bill passed the
Legislative Assembly without
amendment on 20 June 2012"' and is
currently awaiting debate by the
Legislative Council.

The 2012 Bill seeks to establish an
independent statutory officer, the
Inspector of Custodial Services
(Inspector) to oversee the operation of
corrective services and juvenile justice
facilities in NSW. In his second
reading speech, the Attorney General
and Minister for Justice, the Hon Greg
Smith SC MP, described the role of the
proposed officer as follows:

The inspector will perform an
independent statutory role that will
provide external scrutiny of the
standards and operational practices
of custodial services in New South
Wales. The inspector will also
provide an independent mechanism
for monitoring broader thematic and
systemic issues arising out of
inspection of adult and juvenile
correctional facilities and services. It
is no longer appropriate — if it ever
was — that agencies that provide
adult and juvenile correctional
services oversee themselves.

In 2009, following an inquiry into the
privatisation of prisons and prison-
related services in  NSW, the
Legislative Council General Purpose
Standing Committee No. 3
recommended that the position of
Inspector General of Prisons, which
was abolished in 2003, be reinstated.

The Attorney General noted in his

second reading speech that the
2012 Bill aims to implement this
recommendation and also a

commitment made by the Coalition
prior to the last election to reinstate the
office  of Inspector of Custodial
Services.

This e-brief is basically in two parts,
one concentrating on the Bill itself, the
other dealing with background issues.
It starts by outlining the key provisions
of the 2012 Bill and discussing the
relationship between the proposed

Inspector and  other agencies,
specifically the Ombudsman and the
Independent Commission  Against

Corruption (ICAC). Note is also made
of the amendments to the Bill that have
been proposed by the Opposition and
the NSW Greens.

The background issues considered in
the second part of this e-brief relate to:
the former NSW Inspector-General of
Corrective Services; the requirements
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of the Optional Protocol to the
Convention against Torture and Other
Cruel, Inhuman  or  Degrading
Treatment or Punishment (OPCAT);
and a brief discussion of comparable
arrangements in  other selected
jurisdictions.

2 INSPECTOR OF CUSTODIAL
SERVICES BILL 2012

2.1 Appointment of Inspector

Under the 2012 Bill, the Inspector is to
be an independent officer appointed by
the Governor. The Parliamentary Joint
Committee on the Office of the
Ombudsman and the Police Integrity
Commission will have the capacity to
veto any proposed appointment to the
office of Inspector prior to the
appointment being made by the
Governor.®

2.2 Parliamentary Oversight

The 2012 Bill also gives the Joint
Committee on the Office of the
Ombudsman and the Police Integrity
Commission the role of overseeing and
reporting on the exercise of the
Inspector's functions, as well as
reporting to Both Houses of Parliament
on any changes the Committee "thinks
desirable to the functions, structures
and procedures of the Inspector.™

2.3 Overview of proposed powers
and functions

The proposed functions of the
Inspector are set out in clause 6 of the
2012 Bill. They include:

e to inspect each adult custodial
centre at least once every 5 years

(6(2));

e to inspect each juvenile justice
centre and juvenile correctional
centre (ie  Kariong Juvenile

Correctional Centre) at least once
every 3 years (6(b));

e to examine and review any custodial
service at any time (6(c));

e to report to Parliament regarding
each inspection, examination and
review (6(d));

e to report to Parliament on any
particular issue or general matter
relating to the Inspector's functions,
if in the Inspector's opinion, this
would be in the public interest or in
the interest of any person (6(e));

e to report to Parliament on any
particular issue or general matter
relating to the Inspector's functions
at the request of the Minister (6(f));

e to include such advice or
recommendations considered
appropriate in these reports to
Parliament (6(g)) ; and

e to oversee the Official Visitor
programs for both  corrective
services and juvenile justice centres

(6(h)).

The proposed powers of the Inspector,
which are set out in clause 7 of the
2012 Bill, include:

e the Inspector is entitled to full
access to the records of any
custodial centre (including health
records), and can make copies of or
take extracts from those records

(7(a));

¢ the Inspector may visit and examine
centres at any time (7(b));

e the Inspector may require custodial
centre staff to provide information or
documents regarding the operations
of the centre (7(c));
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e the Inspector may refer matters
relating to a centre to other
appropriate agencies (7(e)); and

e the Inspector is entitled to have
access to persons in custody in
order to communicate with them

(7(f)).
In addition, clause 8 provides:

The Inspector has power to do all
things necessary to be done for or in
connection with, or reasonably
incidental to, the exercise of the
Inspector’s functions. Any specific
powers conferred on the Inspector
by this Act are not taken to limit by
implication the generality of this
section.

The term "custodial centre" is defined
in clause 3(1) of the 2012 Bill as
meaning the following:

(a) correctional centre (including a
juvenile correctional centre, a
managed correctional centre and
a periodic detention centre),

(b) a residential facility,
(c) atransitional centre,
(d) ajuvenile justice centre,

but does not include any police
station or court cell complex that is
not managed by Corrective Services
NSW or Juvenile Justice.

The term "custodial service" is defined
in clause 3(1) to mean:

(a) the management, direction,
control or security of a custodial
centre,

(b) the security, management,
control, safety, care or welfare
(including health care) of
persons in custody, detained or
residing at a custodial centre,

(c) the transport of persons in
custody or otherwise detained to
or from a custodial centre by or
on behalf of Corrective Services
NSW or Juvenile Justice,

but does not include any function of,
or service provided by, the NSW
Police Force, the Serious Offenders
Review Council, the Serious Young
Offenders Review Panel or the State
Parole Authority.

Inmate complaints: In its current
form, the 2012 Bill does not give the
Inspector specific functions or powers
that would enable him or her to
investigate complaints made by
inmates.

In his second reading speech, the
Attorney General explained that:

To avoid the duplication that was
identified between the previous
Inspector-General's role and that of
the Ombudsman, the proposed
inspector's role will not extend to
dealing with complaints or
grievances relating to an individual
in a custodial service. The inspector
may refer such complaints to other
appropriate bodies, such as the
Ombudsman's office.

On this issue, the Shadow Attorney
General and Minister for Justice, the
Hon Paul Lynch MP, said in the
second reading debate that:

. . . the provisions in the bill are not
as categorical as the Minister
claimed. For example, there is no
outright prohibition on a prisoner
complaining to the inspector. The
inspector's functions allow him to
report to Parliament on any
particular issues relating to his
functions. | am not sure that that is
quite what the Minister has been
saying. There are also some curious
aspects to the bill. Many oversight
bodies use complaints—the level,
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nature and distribution—as an
indication of where effort needs to
be made by an agency. Of course,
not every complaint is justified, but
individual complaints are often an
indicator of deeper systemic issues.
So even if the major role of the
inspector is to be the broader holistic
one referred to earlier, complaint-
handling assessment can be an
important tool in carrying out that
role efficiently.

As noted, clause 7(e) of the 2012 Bill
allows the Inspector to refer matters to
other agencies where appropriate. As
the Attorney General said in his
second reading speech, this would
include the referral of complaints to the
Ombudsman. The use of the word
"may", however, suggests that this is a
discretionary power.”® While, in the
absence of an express complaint
handling power, the Inspector might
not be able to handle complaints him
or herself, the 2012 Bill does not seem
to require the Inspector to refer
complaints he or she receives to
another agency, unless they relate to
alleged corruption. Where the latter is
the case, the Inspector is required to
refer such complaints to the ICAC, as
discussed further below.

The  Opposition has  proposed
amendments to the 2012 Bill which
would give the Inspector express
complaint-handling powers. These
amendments are discussed further
below.

Reports: The Inspector will be
required to report to Parliament in
various circumstances. In respect of
the Inspector's periodic reporting
function, the Attorney General stated in
his second reading speech that:

The inspector will take a proactive
rather than a reactive approach to
improving custodial services. Rather
than simply reacting to individual

incidents after they occur, the
inspector will regularly inspect and
report on all correctional facilities.

The Attorney General further explained
the Inspector's additional reporting
functions as follows:

Of course, the inspector may also
examine and review any custodial
service at any time. The term
"custodial service" is defined broadly
and includes the management of
custodial centres, the care of
inmates and the transport of inmates
by Corrective Services or Juvenile
Justice. This provides the inspector
with the ability to perform thematic
reviews of custodial services
generally or in relation to a particular
correctional facility.

The inspector may report to
Parliament on any particular issue or
general matter relating to the
functions of the inspector, if, in the
inspector's opinion, it is in the
interest of any person or in the
public interest to do so. This gives
the inspector the power to report to
Parliament immediately, without a
full investigation and review, if
necessary. The inspector must also
report to Parliament on any
particular issue or general matter
relating to the functions of the
inspector if requested to do so by
the Minister.

Official visitors: Both Corrective
Services and Juvenile Justice have
Official Visitors programs. Official
Visitors are appointed by the Minister
and assigned to visit a particular
facility. They report to the Minister and
have the capacity to enter and inspect
custodial facilities and speak with
inmates. There are differences
between the schemes established by
the Crimes  (Administration  of
Sentences) Act 1999 (NSW) and the
Children (Detention Centres) Act 1987
(NSW), but Official Visitors play some
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role in dealing with the complaints of
inmates in both the adult and juvenile
custodial systems.®

In his second reading speech, the
Attorney General stated that the
transfer of the administration of the
Official Visitors programs to the
Inspector was "essential for ensuring
the independence of the Official
Visitors Program in the light of findings
in the 2009 [Legislative Council]
inquiry.” In its report regarding the
privatisation of prisons, the General
Purpose Standing Committee had
referred to submissions it had received
that questioned the independence of
Official Visitors.’

Official Visitors will continue to be
appointed by, and provide their reports
to, the Minister. The Attorney General
noted that Official Visitors will also
provide their reports to the Inspector.®

2.3 Inspector's relationship  with
other agencies

2.3.1 NSW Ombudsman

Before considering the provisions of
the 2012 Bill pertaining to the
relationship between the Inspector and
the NSW Ombudsman, it is useful to
briefly outline the role played by the
Ombudsman in overseeing the
management of people in custody in
NSW. An understanding of the role of
the Ombudsman is also relevant to a
consideration of the amendments
proposed by the Opposition, which are
discussed below.

Reporting and complaint-handling
role of the NSW Ombudsman: The
NSW Ombudsman has a number of
functions relating to the oversight of
correctional facilities and juvenile
justice centres. These functions
include:

e the investigation of complaints
regarding corrective services or
juvenile justice made by any person
(including inmates);®

e attempting to deal with such
complaints by conciliation;*

e in circumstances where the
Ombudsman finds that the conduct
subject to investigation s, for
example, "contrary to law",

"unreasonable, unjust, oppressive

or improperly discriminatory",

"based wholly or partly on improper

motives, irrelevant grounds or

irrelevant consideration” or

"otherwise wrong", the Ombudsman

must make a report, giving reasons,

to the responsible Minister, the head
of the relevant public authority and,
in some  circumstances, the

Department of Premier and

Cabinet;" and

e the undertaking of investigations on
his or her own initiative (ie in the
absence of a complaint) regarding
matters that are within the
Ombudsman's jurisdiction.”

The Ombudsman's website provides
guidance for those seeking to make a
complaint regarding adult or juvenile
custodial services.

In addition to these functions, section
31 of the Ombudsman Act 1974
(NSW) enables the Ombudsman to
make a special report to Parliament
about "any matter arising in connection
with the discharge of the
Ombudsman's  functions.” Such
reports can be about the operation of
correctional facilities.

In his second reading speech, the
Attorney General indicated that the
Ombudsman had not made a special
report to Parliament regarding
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corrective services since 2000. During
the debate regarding the 2012 Bill on
20 June 2012, the Attorney General
corrected this statement, indicating
that the Ombudsman had tabled a
report in November 2011 regarding the
operation of the Kariong Juvenile
Correctional Centre. In July 2012 the
Ombudsman made a further special
report on Managing use of force in
prisons: the need for better policy and

practice.

Although the Ombudsman'’s jurisdiction
is generally limited to the review of the
conduct  of public authorities,
section 246 of the  Crimes
(Administration of Sentences) Act 1999
(NSW) provides that the Ombudsman
Act 1974 applies to privately operated
correctional facilities.

The 2012 Bill does not seek to alter
these powers and functions of the
Ombudsman, but it does contain
provisions referring to the relationship
between the Inspector and the
Ombudsman.

Relationship between the Inspector
and the Ombudsman: Even though
the Inspector will not have a complaint
investigation role, there does appear to
be some similarities between the
functions conferred upon the proposed
Inspector by the 2012 Bill and the
investigative and reporting functions of
the Ombudsman.

Clause 10 of the 2012 Bill provides for
the management of this potential
overlap as follows:

Relationship with Ombudsman

(1) The Inspector and  the
Ombudsman may enter into
arrangements regarding:

(a) matters the subject of a
complaint, inquiry,
investigation or other action

under the Ombudsman Act
1974 about which the
Ombudsman will notify the
Inspector, and

(b) matters about which the
Inspector will notify the
Ombudsman that could be
made the subject of such a

complaint, inquiry,
investigation or other action,
and

(c) the handling of reviews,
inspections, investigations
or other matters by the
Inspector that could be
dealt with by the
Ombudsman under that Act.

(2) The Inspector and the
Ombudsman are empowered
and required to exercise their
functions in conformity with any
relevant arrangements entered
into under this section.

The 2012 Bill also allows the Inspector
to share information obtained in the
exercise of his or her functions with the
Ombudsman if, in the Inspector's
opinion, the information relates to a
matter that the Ombudsman is capable
of investigating.®  The 2012 Bill
contains a reciprocal provision relating
to information obtained by the
Ombudsman.*

The details of any arrangements that
may be entered into, along with the
resourcing and operation of the
Inspector's Office are matters left to
regulation and administrative policies
and practices. One comment that can
be made is that clause 10 appears to
make the entering into of such
arrangements discretionary, seemingly
only requiring compliance with them
once they are developed. Although
not mandatory, it might be expected
that the agencies will make such
arrangements to avoid duplication of
effort.
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2.3.2 Independent Commission
Against Corruption (ICAC)

Clause 11(1) of the 2012 Bill provides
that the Inspector has the same duty
as the principal officer of a public
authority under section 11 of the
Independent Commission  Against
Corruption Act 1988 (NSW) to report
suspected corruption to the ICAC.

Clause 11(3) provides that the
Inspector may enter into arrangements
with the ICAC regarding:

(a) matters about which the ICAC
will notify the Inspector where
ICAC suspects misconduct of a
custodial centre staff member
exists, and

(b) the handling of matters by the
Inspector that may involve
misconduct of a custodial centre
staff member and that could be
dealt with by the ICAC under
that Act.

In accordance with clause 11(2), the
Inspector must not exercise any of
his/her functions in relation to a matter
involving suspected corruption "unless
authorised to do so by arrangements
entered into under this section.”

3 Proposed amendments to the
2012 Bill

Two sets of amendments have been
proposed to the 2012 Bill, by the
Opposition and by the NSW Greens.

3.1 Opposition

The Opposition's proposed
amendments to the 2012 Bill are
aimed at giving the proposed Inspector
the power to investigate and attempt to
resolve complaints, including by
encouraging the mediation and
informal resolution of complaints. The
Inspector would be given discretion to

decide not to investigate a complaint,
or to discontinue an investigation in
appropriate circumstances.”

The Opposition proposes to insert an
additional subclause, 10(3), which
would provide:

The Inspector must not investigate a
matter on complaint or on the
Inspector's own initiative if the matter
could be the subject of a complaint
under the Ombudsman Act 1974
until the Inspector has entered into
arrangements with the Ombudsman
under this section.

The provisions proposed by the
Opposition are similar to those
previously in place under the Crimes
(Administration of Sentences) Act 1999
(NSW).

During the debate regarding the
2012 BIll in the Legislative Assembly
on 20 June 2012, the Member for
Cabramatta, Mr Nick Lalich MP,
stated:

This new role of Inspector of
Custodial Services will not have the
power to investigate complaints.
This seems quite illogical, as
complaints often lead investigators
to where the problem lies. An
oversight body that does not deal
with  complaints is not really
oversighting anything but merely
adding further red tape to the
system. It can also be asked:
Where does the inspector's role
finish and where does the
Ombudsman's role start? The
confusion caused by this bill just
adds further layers of bureaucratic
reporting and counter-reporting.

In response to the foreshadowing of
the proposed amendments by the
Opposition, the Attorney General
stated during the debate on 20 June
2012 that:
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Such an amendment would repeat
the mistakes of the past. The 2003
statutory review of the former
Inspector-General of  Corrective
Services recommended that it be
dissolved  partly because  of
significant duplication between the
Inspector-General and the
Ombudsman, as both bodies dealt
with complaints of inmates. For this
reason the inspector will not have a
complaint-handling role but will focus
on systemic issues in correctional
facilities in order to bring about real
change, similar to the successful
West Australian inspector position.
Furthermore, if the inspector were to
handle individual complaints, this
would detract from the inspector's
primary focus of inspecting and
reporting on systemic issues in
correctional facilities. The
inspector's resources are clearly
better spent on addressing systemic
issues rather than duplicating
existing complaint-handling
mechanisms.

Inmates and custodial centre staff
members are already well catered
for in terms of complaint handling.
Independent official visitors attend
correctional centres to resolve
inquiries and complaints from
inmates and staff at a local level.
Official visitors produce regular
reports on the types of inquiries and
complaints they have received and
any issues of concern. | get to see
those reports. Failing that, inmates
and staff may also lodge a complaint
with the Ombudsman, who has
extensive powers to act and resolve
such complaints

3.2 NSW Greens

The amendments proposed by the
NSW Greens seek to amend clause 7
of the 2012 Bill.

Clause 7(f) currently provides that the
Inspector:

Is entitled to be given access to a
person in custody, detained or residing
at any custodial centre for the purpose
of communicating with them.

The first amendment proposed by the
NSW Greens seeks to add the words
"free and unfettered" before the word
access.

The second amendment proposed by
the NSW Greens seeks to include an
additional sub-clause, 7(2), to provide
that:

It is not necessary for any person to
be given notice of the Inspector's
intention to exercise any of the
Inspector's functions.

4 Former NSW Inspector-General
of Corrective Services

In 1997 the Carr Government
amended the former Correctional
Centres Act 1952 (NSW) to establish
an Inspector-General of Corrective
Services (Inspector-General). In his
second reading speech, the then
Attorney General, the Hon Bob Debus
MP, explained that the Inspector-
General of Corrective Services would:

investigate complaints about
correctional centres and will work to
improve complaint handling
generally within the correctional
system. It is in the nature of any
correctional system that it deals with
a large number of complaints each
year from visitors, staff, members of
the legal profession and inmates.
Most of these can and should be
dealt with at a local level by local
managers with the minimum of
formality and paperwork . . . The
inspector-general, however, will be
able to make recommendations on
ways in which the procedures of the
Department of Corrective Services in
this and other areas can be
improved . . .
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It is imperative that the New South
Wales correctional system be
equipped with a comprehensive
complaint-handling system which is
both efficient and effective in order
to maintain public confidence in the
way our correctional centres are
being managed.

Unlike the proposed Inspector, the
former Inspector-General reported to
the Minister, rather than to Parliament.

4.1 Functions and powers of the
former Inspector-General

The functions and powers of the
former Inspector-General of Corrective
Services were initially set out in Part
2A of the Correctional Centres Act
1952 (NSW). That Act was
subsequently replaced by the Crimes
(Administration of Sentences) Act 1999
(NSW), and the provisions governing
the office of the Inspector-General of
prisons were transferred to Part 10 of
the new Act.

Part 10, which ceased to operate in
October 2003, but was not repealed
until 2008, provided that the functions
of the Inspector-General included the
following:

e to investigate the operations of the
Department of Corrective Services
and the conduct of its officers;

¢ to investigate and attempt to resolve
complaints made by any person
relating to matters within the
Department's administration;

e encourage mediation and informal
resolution of complaints.

e make recommendations to the
Minister regarding ways in which the
procedure of the Department could
be improved;

e train Official Visitors and to
investigate their reports to the
Minister when such reports were
referred to the Inspector-General;

e provide oversight regarding
contracts entered into by the
Department; and

e facilitate coronial inquiries into
deaths in correctional centres.*’

Section 213(2) provided that the
functions of the Inspector-General
could be exercised not only in
response to a complaint, but also on
the Inspector-General's own initiative,
at the request of the Minister or a
referral from the Ombudsman, the
ICAC or another agency.

The former Inspector-General had
similar powers to those ascribed to the
proposed Inspector in the 2012 Bill,
including the power to attend and also
to require information to be supplied.
However, these powers appear to
have applied generally to the
Department, its officers and its
premises, rather than only to custodial
centres which is the case with the
powers of the proposed Inspector set
out in the 2012 Bill.*®

The former Inspector-General also had
the power to conduct systematic
inspections of correctional centres,
although there was no requirement
that this be done within a specified
timeframe as there is in the 2012 Bill.*

Unlike the proposed Inspector, the
Inspector-General had no jurisdiction
over juvenile justice facilities.

4.2 Relationship with Ombudsman

The former section 217(1) of the
Crimes (Administration of Sentences)
Act 1999 (NSW) provided:
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The Inspector-General must not
investigate a matter that could
become the subject of a complaint
under the Ombudsman Act 1974
unless the Inspector-General has
entered into arrangements with the
Ombudsman under this section.

Aside from this additional subclause,
former section 217 was very similar to
clause 10 of the 2012 Bill. It provided
that the Inspector-General "may" enter
into arrangements with the
Ombudsman before investigating a
matter that could become the subject
of a complaint under the Ombudsman
Act 1974.%°

4.3 Outcomes of the Review of the
office of the Inspector-General

Part 10 provided that the office of the
Inspector-General would cease on 1
October 2003, unless an Act of
Parliament or a resolution of both
Houses provided otherwise.” Part 10
further required that a review of the
Part be undertaken within five years of
its commencement.”

The review was conducted by Mr John
Avery, a former Police Commissioner,
and Mr Vernon Dalton, a former
chairman of the Corrective Services
Commission. It was tabled by the then
Justice Minister on 10 June 2003.

The review recommended that the
arrangements  for the Inspector-
General be discontinued when the
legislation expired later that year, and
that the Inspector's responsibilities be
transferred elsewhere. One of the
main reasons for this recommendation
appears to have been the perceived
overlap between the functions of the
Inspector-General and those of other
agencies, in particular, the
Ombudsman, but also the ICAC.

According to the review, the Inspector-
General had "only reported on
comprehensive inspections of two
correctional centres during the time the
Office has existed."*

After noting that complaints by inmates
had been one of the main things that
had engaged the time of the Inspector-
General, the review quoted a Deputy
Ombudsman as observing:

[T]he Inspector-General's complaints
function is a complete duplication of
complaints processes and causes
confusion and results in extra
resources being used trying to co-
ordinate and avoid forum shopping.*

The review stated that in 2001/02, the
Ombudsman had handled far more
complaints from inmates than the
Inspector General (3470 compared
with 1486).” The review also referred
to discussions with other stakeholders
which had indicated that:

it was clear they felt that
complaints to the Ombudsman were
likely to be handled more quickly
and with better feedback.”®

In addition, the review also considered
that what it described as the "modus
operandi" of the Office of the
Inspector-General had "produced a
counter-productive climate."” Among
other things, the review noted that
there had been:

e tension between the Department of
Corrective Services and the office of
the Inspector-General;*®

e disputes regarding the extent of the
Inspector-General's power;* and

e issues regarding the personal

"approach and style" of the
Inspector-General himself.*
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Despite this, the review considered
that the "limitations in the
effectiveness" of the Office were "not
merely an issue of personality
differences"”, but were also related to
legislative and budgetary matters.® It
concluded:

It is difficult to justify the retention of
the Office of the Inspector-General
when that role can be provided
through the better management of
resources and better coordination of
the auditing, monitoring,
investigative and inspectional
capacities already available to the
Government.

More importantly, the Ombudsman
and the Independent Commission
Against Corruption have far stronger
legislative powers and advanced
investigation skills and processes.*

Media reports from 2003 indicate that
the review's conclusions attracted
criticism from the NSW Greens and the
then Opposition.*

No action was taken by Parliament to
extend the operation of the office. In
accordance with section 223 of the
former Part 10, it ceased to exist on 1
October 2003.

5 Optional Protocol to the
Convention Against Torture and
Other  Cruel, Inhuman or
Degrading Treatment or
Punishment (OPCAT)

In his second reading speech on the
2012 Bill, the Attorney General
referred to the OPCAT, which was
signed by Australia on 19 May 2009,
but which has not yet been ratified.
The OPCAT was tabled for
consideration by the Joint Standing
Committee on Treaties (JSCOT) on 28
February 2012.

The National Interest Analysis (NIA)
prepared by the Commonwealth
Attorney General's Department for the
Committee explains OPCAT and its
requirements as follows:

The Optional Protocol provides for a
system of regular visits to places of
detention by a national body or
bodies to be designated by the State
Party (the ‘national preventive
mechanism’) and also by the United
Nations Subcommittee on
Prevention of Torture and Other
Cruel, Inhuman or Degrading
Treatment or Punishment (‘the
Subcommittee’).

In providing for such visits, the
Optional Protocol aims to strengthen
the protection of persons deprived of
their liberty against acts of torture
and other cruel, inhuman or
degrading treatment or punishment.
It provides for a mechanism to better
ensure that detaining authorities are
accountable for conditions in places
of detention and for greater
international  transparency. The
model of activity provided for under
the Optional Protocol is for dialogue
and review between the detaining
authority and the visiting body to
encourage States to improve
conditions where necessary.*

Ratification of the OPCAT therefore
requires the establishment of a body or
bodies with the capacity to perform the
functions required of a "national
preventative mechanism" (NPM) by the
Protocol.

The NIA summarises the requirements
of the OPCAT in relation to the NPM in
detail.*® These requirements include:

e the body or bodies must be
independent;*®

e they must have the powers and

resources that are appropriate for
the performance of their oversight
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functions, including the powers to
regularly  inspect places of
detention, have access to
information about detainees and to
make recommendations regarding
the treatment of detainees aimed at
the prevention of torture and other
ill-treatment;*’

e Government authorities must
"examine the reports and
recommendations of the NPM, enter
into dialogue with the NPM on the
implementation of its
recommendations"” as well as
"publish and disseminate" its annual
reports.®

In its report on the ratification of the
OPCAT, published on 21 June 2012,
the JSCOT indicated its support for the
OPCAT and recommended that
binding treaty action be taken.*® The
JSCOT noted that:

Australia's inspection systems, while
substantial, do not fully meet the
Optional Protocol requirements. It is
anticipated that implementation will
involve designating a range of
existing inspection regimes at
jurisdictional  level, utilising a
cooperative approach between the
Commonwealth and the States and
Territories. A working group of
officials from all jurisdictions,
reporting to the Standing Committee
on Law and Justice, has been
formed to carry forward
implementation arrangements.*

In his second reading speech, the
Attorney General said that the
Inspector "could be deemed to be part
of the national preventative
mechanism to assist the State in
meeting its obligations" under the
OPCAT.

In the second reading debate, the
Shadow Attorney General noted that
there are some limitations on the

capacity of the proposed Inspector to
fulfil the functions required by the
OPCAT:

The NPM's role relates not just to
prisons and juvenile detention
centres but also, for example, to
police stations and secure mental
health facilities.

The Shadow Attorney General also
said that the NSW Ombudsman had
indicated in his submission to the
JSCOT that the Ombudsman "could be
designated as an agency to form the
national preventive mechanism with
appropriate legislative underpinning
and resourcing."*

The Ombudsman's submission also
notes that:

[TIhe NSW Ombudsman already
carries out visits or inspections to
prisons, juvenile detention centres
and disability services, as well as
providing complaint handling to the
NSW Forensic Hospital. We have
oversight of the NSW Police Force
and can readily visit police
facilities.*

Article 24 of the OPCAT allows State
Parties, upon ratification of the
Protocol, to make a declaration
postponing their obligations with
respect to the NPM for up to three
years. The JSCOT report notes that
the Australian Government plans to
make such a declaration, in order to
ensure that all States and Territories
are able to put necessary
arrangements in place.®

6 Other selected jurisdictions
6.1 Western Australia

The only other Australian jurisdiction
with an oversight body dedicated to
custodial services that reports to
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Parliament, similar to the proposed
NSW Inspector, is Western Australia.

The Inspector of Custodial Services
Act 2003 (WA) establishes an
Inspector of Custodial Services, who is
required to conduct inspections of
prisons, detention centres and certain
other facilities, including court custody
centres and lock-ups (except those
controlled by police)* in Western
Australia at least once every three
years.” Like the proposed New South
Wales Inspector, the West Australian
Inspector cannot investigate
complaints, but has discretion to refer
them to the appropriate body.”* The
West  Australian  Inspector  also
administers the Independent Visitor
Scheme. Independent Visitors perform
a similar role to that of Official Visitors
in NSW.

6.2 Queensland

In Queensland, for example, Part 8 of
the Corrective Services Act 2006 (Qld)
provides that the Chief Executive of
the Department of Corrective Services
can appoint Inspectors in certain
circumstances.

There is an Office of the Chief
Inspector within the Department, and
reports regarding completed
inspections are available on the
Department's website.

Section 294(2) of the Corrective
Services Act 2006 provides:

The function of an inspector is—

(a) to investigate an incident; or

(b) to inspect a corrective services
facility or a probation and parole
office; or

(c) to review the operations of a

corrective services facility or a
probation and parole office; or

(d) to review services offered at a
corrective services facility or a
probation and parole office.

Along with the powers and functions of
the inspector, Part 8 sets out certain
other requirements in relation to the
appointment of inspectors (eg, where
inspectors are appointed to investigate
an incident, two must be appointed
and at least one of the two must not be
employed by the Department).
Inspectors appointed to carry out an
investigation, inspection or review,
must provide a written report
containing the result and any
recommendations to the  Chief
Executive of the Department of
Corrective Services.

6.3 United Kingdom

The Prisons Act 1952 establishes Her
Majesty's Inspectorate of Prisons,
which is an independent body that
inspects and reviews conditions in
prisons as well as juvenile detention in
England and Wales. The Chief
Inspector is appointed by the Justice
Secretary, and reports to the Justice
Secretary and Ministers regarding
prisons and juvenile detention facilities
and the Home Secretary regarding
immigration detention facilities.
According to the Inspectorate's
webpage:

The Prisons Inspectorate also has
statutory responsibility to inspect all
immigration removal centres and
holding facilities. In addition, HM
Chief Inspector of Prisons is invited
to inspect the Military Corrective
Training Centre in Colchester,
prisons in Northern Ireland, the
Channel Islands and Isle of Man.

Together with HM Inspectorate of
Constabulary the Inspectorate of
Prisons inspects police custody in
England and Wales and, with HM
Inspectorate of Probation, offender
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management  arrangements  in
custody during all full announced
prison inspections.

The Inspectorate also coordinates the
NPM required by OPCAT for the
United Kingdom.*

Complaints from inmates are not
handled by the Inspectorate, but by the
Prisons and Probation Ombudsman for
England and Wales.

Similar
Scotland.*

arrangements  exist  in

6.4 New Zealand

The New Zealand Department of
Corrective Services has a Prison
Inspectorate, which is established in
accordance with the Corrections Act
2004 (N2Z). According to the
Corrective Services website, there is a
team of Inspectors, overseen by a
Senior Inspector. The website also
states that Inspectors of Corrections:

e report directly to the Chief
Executive and are independent
from prison management

e receive around 6,000 contacts
from offenders a year

e investigate around 3,000 formal
complaints a year

e undertake around 20
investigations a year relating to
the safe, fair and humane
treatment of prisoners

e monitor the progress and
outcomes of a further 60 or so
internal prison investigations.

Given that, under section 29(1)(g) of
the Corrections Act 2004 (NZ), these
Inspectors report to the Chief
Executive, rather than to Parliament or
the Minister, the New Zealand model
appears, on its face, to have more in
common with the arrangements in
Queensland than with those of

Western Australia or those proposed
for NSW.

New Zealand ratified the OPCAT in
2007. Its NPM is comprised of several
bodies, including the Ombudsman,
which are coordinated by the Human
Rights Commission.

7 Conclusion

Like similar bodies in Western
Australia and the United Kingdom, the
proposed NSW Inspector of Custodial
Services does not have an express
power to investigate inmate
complaints. However, given the
proposed Inspector's other powers and
functions, it is likely that complaints will
be directed to it. The 2012 BiIll
establishes a framework for the
integration of the role of the proposed
Inspector with that of other relevant
agencies, including the Ombudsman,
which will continue to be the main
complaint-handling body for those in
corrective services and juvenile justice
facilities in NSW.

In respect to the OPCAT, one issue is
whether, under the 2012 BiIll, the
Inspector will be able to fulfil all of the
requirements of an NPM. But note that
the Attorney General only suggested
that the Inspector might form a "part"
of the NPM. If existing oversight of
people in places of detention that are
not covered by the 2012 Bill (eg police
stations) is deemed insufficient to meet
the requirements of the OPCAT, the
NSW Government may need to revisit
this issue.

! See Legislation Review Committee,

Legislation Review Digest No 18/55 (29
May 2012) for the Committee's comments
on the 2012 Bill.

Legislative Council General Purpose
Standing Committee No 3, Report 21:
Inquiry into the privatisation of prisons and
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